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Is arbitration “Open for 
Business”? What new 
protocols apply?



Arbitrating during a pandemic

 Covid-19 has disrupted court proceedings and to a lesser extent 

arbitration proceedings.

 The pandemic will generate new disputes that may be difficult to 

advance because of:

 safety concerns

 public health restrictions

The Challenge



Arbitrating during a pandemic

Joint Statement of 

Arbitral Institutions



Arbitrating during a pandemic

 Service of documents and notifications

 Guidance on organizing virtual hearings

 services to conduct proceedings electronically and remotely

 cyber protocols

 procedural issues

New Protocols



Arbitrating during a pandemic
New Protocols

 Arbitration is well equipped to meet the challenges:

 virtual hearings

 tailored timelines

 paperless process

 flexibility

 Court proceedings may move in whole or in part to arbitration.
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How are cases being 
administered during 
Covid-19?



Case Administration Issues

 Continued focus on fair, expeditious, and cost-effective resolution of disputes

 Certain activities can be conducted remotely

 E.g., Pandemic should not materially delay:

 initial case management conferences in newly introduced cases

 Tribunal deliberations

 Preparation of awards

 Parties, counsel, and tribunals have shared obligations to consider procedural measures 
to mitigate delays to the arbitral process



Case Administration Issues

 Embracing electronic document management:

 New requests for arbitration with exhibits and other initiating documents

 Terms of Reference

 Other documents and notifications

 Take advantage of case management techniques (many of which are not new) to mitigate 
delays and increase efficiency:

 2019 ICC Note to Parties and Arbitral Tribunals on the Conduct of the Arbitration under the 
ICC Rules of Arbitration

 AAA-ICDR Arbitrator Survey – Best Practices for Increasing Efficiency & Lowering Costs

 Expedited Procedures under applicable rules



3

Are virtual hearings 
the answer? Are they 
feasible?



Virtual Hearing Checklist

Agree with adversary and tribunal on detailed 

protocol/procedural order re: platform, provider, 

documents, witnesses, security.

Prepare for every step of the process, particularly 

use of documents with witnesses. 

Test the technology.



Virtual Hearing Resources

Model Procedural Orders / Clauses Guidance Notes and Other Resources

CPR Annotated Model Procedural Order for Remote 
Video Arbitration Hearings (available here).

ICC Guidance Note on Possible Measures Aimed at 
Mitigating the Effects of COVID-19 Pandemic and 
Suggested Procedural Order Clauses (available here).

AAA/ICDR Model Order and Procedures (available here) 
and Panelist Resource for Virtual Hearings (available 
here).

CIArb Guidance Note on Remote Dispute Resolution 
Proceedings (available here).

S. Cohen (Independent Arbitrator) Draft Zoom Hearing 
Procedural Order (available here).

Seoul Protocol on Video Conferencing in International 
Arbitration (available here).

ICCA-NYC Bar-CPR Cybersecurity Protocol for 
International Arbitration (available here).

IBA Technology Resources for Arbitration Practitioners 
(available here).

https://www.cpradr.org/resource-center/protocols-guidelines/model-procedure-order-remote-video-arbitration-proceedings/_res/id=Attachments/index=0/4.21%20FINAL%20Annotated%20Model%20Procedural%20Order%20for%20Remote%20Video%20Arbitration%20Proceedings.pdf
https://iccwbo.org/publication/icc-guidance-note-on-possible-measures-aimed-at-mitigating-the-effects-of-the-covid-19-pandemic/
https://go.adr.org/rs/294-SFS-516/images/AAA270_AAA-ICDR%20Model%20Order%20and%20Procedures%20for%20a%20Virtual%20Hearing%20via%20Videoconference.pdf
https://go.adr.org/rs/294-SFS-516/images/AAA268_AAA%20Virtual%20Hearing%20Guide%20for%20Arbitrators%20and%20Parties.pdf
https://www.ciarb.org/media/9013/remote-hearings-guidance-note_final_140420.pdf
https://www.transnational-dispute-management.com/journal-advance-publication-article.asp?key=1815
http://www.kcabinternational.or.kr/user/Board/comm_notice.do?BD_NO=172&CURRENT_MENU_CODE=MENU0015&TOP_MENU_CODE=MENU0014
http://documents.nycbar.org/files/ICCA-NYC-Bar-CPR-Cybersecurity-Protocol-for-International-Arbitration-Electronic-Version.pdf
https://www.ibanet.org/technology-resources-for-arbitration-practitioners.aspx
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Will awards obtained by 
virtual hearings and 
remote decision making 
be enforceable ?



Enforcement

 Section 1: "Recognition and enforcement of the award may be refused, at the request of the 
party against whom it is invoked, only if that party furnishes to the competent authority where the 
recognition and enforcement is sought, proof that…"

 Section 1(b): "The party against whom the award is invoked was not given proper notice … 
of the arbitration proceedings or was otherwise unable to present his case"

 Section 1(d): The composition of the arbitral authority or the arbitral procedure was not in 
accordance with the agreement of the parties, or, failing such agreement, was not in 
accordance with the law of the country where the arbitration took place"

 Section 2: "Recognition and enforcement of an arbitral award may also be refused if the 
competent authority in the country where recognition and enforcement is sought finds that…"

 Section 2(b): "The recognition or enforcement of the award would be contrary to the public 
policy of that country"

NY Conv. Art V, §§ 1-2 re Refusal to Recognize or Enforce Award



Enforcement

 Courts in U.S./Canada: Videoconference generally does not affect procedural 
fairness

 Best Practice: Absent express agreement, party seeking videoconference 
hearing should make a formal request to tribunal, emphasizing: (1) favorable 
rule provisions and/or guidance by arbitral institutions, where possible; (2) 
proposed method for taking testimony and (3) why the use of technology 
would not prejudice opposing party.

 Enforcement risk still remains. See Managed Care Advisory Grp., LLC v. 
CIGNA Healthcare, Inc., 939 F.3d 1145 (11th Cir. 2019) (construing "attendance" 
and "appear" under Section 7 of FAA, "a court may not enforce an arbitral 
summons for a witness to appear via video conference")

Videoconference hearing ꟷ Enforcement Risk?



Virtual Hearings under Institutional Rules
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Are Covid-19 
protocols the future 
of arbitration?



The future of arbitration?



Questions
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