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Introduction and recent 
trends



1. Current situation (supply chain disruptions, liquidity 

struggles, employment issues)

2. Initial measures in response to COVID-19

3. Old and new sources of disputes

4. Rise of online dispute resolution

5. Transition to virtual hearings and key concerns (cross-

examination, juries, security and confidentiality, privilege 

concerns)

6. Potential benefits (cost savings, efficiencies)

7. Future outlook

Introduction and recent trends
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Constitutional issues in 
virtual proceedings and 
the CARES Act



Constitutional issues in civil and criminal cases

Due process and fairness concerns

Importance of physical presence in the 

courtroom has been recognized by the 

Supreme Court in a variety of contexts

 Coy v. Iowa (1986) Right to face to face confrontation 

of witnesses in criminal trials  

 Richmond Newspapers (1980) Right of public to be 

physically present in the courtroom

 How to balance fundamental Constitutional rights 

with public health imperatives?  



The CARES Act

Use of remote video and telephonic proceedings in criminal cases

March 27, 2020: Coronavirus Aid, Relief, and 

Economic Security (CARES) Act

 Section 15002: Federal courts can authorize the use 

of video- or teleconferencing for certain criminal 

proceedings

 Remote appearance for detention, initial appearance, 
preliminary hearing, waivers of indictment, arraignments, 
probation/supervised release revocation and others as 
listed

 Felony guilty pleas and sentencing remotely if conditions 
are met
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COVID-19 related civil 
litigation 



COVID-19 court cases
Proliferation of new COVID-19 related cases

In addition to pending unresolved disputes, Covid-19 

caused a slew of disputes due to supply chain disruptions, 

employment issues and liquidity struggles

 Force majeure claims (real estate leases, equipment leases, construction 
projects, supply agreements) 

 Insurance claims (business interruption losses)

 Consumer/retail suits (price gouging, failure to refund, cancelled events, lack of 
access) 

 Employment disputes (employees deemed "essential,“ discrimination, failure to 
pay overtime/provide breaks) 

 Tort claims (negligence, failure to contain the virus, failure to warn)
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COVID-19 and criminal 
proceedings



COVID-19 and criminal proceedings
Any crisis, and certainly the pandemic, creates pressure, which 

heightens the risk of fraud and other criminal behavior, such as:

 Accounting fraud – channel staffing, reserve manipulation

 Securities fraud 

 Bank fraud

 Bankruptcy fraud

 Antitrust –

 Procurement fraud / False Claims Act

 Government program fraud

 Foreign Corrupt Practices Act

 Sanctions / Export controls



COVID-19 and criminal proceedings
Any crisis, and certainly the pandemic, creates pressure, which 

heightens the risk of fraud and other criminal behavior

Warren Buffet – “you only find out who is swimming naked 

when the tide goes out.”

Budget cuts, and pressure on legal and compliance -

maintain strong internal controls and procedures, targeted 

training emphasis on culture

Don’t count on government COVID-19 leniency
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Court operations 
during COVID-19



Court operations during COVID-19
COVID-19 and courts

COVID-19 impact on courts vary by state, but general trends 

are:

 Hearings deferred or conducted by phone/video

 Hearings proceed in emergency matters

 Trials suspended

 Statutes of limitations tolled/filing deadlines extended

 Case filings diminished 

 Some courts are beginning to resume limited operations and 

others are embracing live stream technology



Virtual discovery, remote depositions, and 
written witness testimony

 Remote collection of evidence

 Remote depositions and strategies

 Cost savings

 Strategic, ethical and other considerations

 Declarations in lieu of appearing
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Trials, pleas and 
sentencings during 
the crisis



Trials, pleas and sentencings during the crisis

Courts pioneer remote criminal proceedings



Considerations in remote proceedings

Factors to take into consideration

■ Type of proceedings

■ Benefits / necessity of 

confrontation

■ Credibility determination

■ Benefits of in-person hearings

■ Effective representation

■ Technology / Security

■ Privilege
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Effective use of 
technology in 
virtual litigation



Effective use of technology in virtual litigation

 Rate of change has dramatically accelerated. The world has 

been thrust into remote working and reliance on technology

 Courts are trying to become more adept at audio and video 

conferencing

 Considerations

 video platform

 exhibits

 real-time



8

Implications of COVID-19 
for cross-border disputes 
and discovery 



The implications of COVID-19 for cross-border 
disputes and discovery 

 In jurisdictions where shelter-in-place orders consider 

certain "legal services" as essential businesses 

which must remain open, those partaking must still 

abide by social-distancing guidelines (including six-

foot spacing, and not gathering in groups of more 

than a minimal number such as 5 or 10), which can 

make something as routine as taking in-person 

depositions impossible. 

 "Normal" practices will need to be reconsidered

 Issue: Travel to access records and image laptops may be 

restricted by law or company policy 

 Solution: Use of IT to access server data, use alternative 

sources of data

 Issue: In-person witness interviews

 Solution: Skype, Zoom, BlueJeans, FaceTime 

videoconferencing capabilities (but may be harder to assess 

witness credibility/suitability and ensure confidentiality)



Implications of COVID-19 for cross-border disputes 
and discovery 

 28 U.S.C. § 1782 as a means of obtaining discovery in aid of 

foreign litigation

 Application: 

 Federal court where the person resides or where the 

person can be found

 Motion with affidavit setting forth the facts

 Memorandum of law

 Can be done ex parte
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COVID-19 and Courts: 
What will the New 
Normal be?



COVID-19 and courts
What will the future be?

Most likely we will see a hybrid of what it was before 

COVID-19 and what it is now:

 Most courts will be open

 Remote proceedings will be available

 Civil vs criminal cases

 The world will continue to embrace technology



Questions
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