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Hong Kong: Stock Exchange proposes rule amendments

following the new PRC regulations on overseas listing of PRC
Issuers

In brief
Contents
On 24 February 2023, the Stock Exchange of Hong Kong Limited ("Exchange")
published a consultation paper ("Consultation Paper") setting out: (1) the Background - New PRC Regulations

consequential amendments to the Rules Governingthe Listing of Securities on the
Exchange (“Listing Rules”) to reflect the New PRC Regulations (as defined below);
and (2) other proposed rule amendments specificto issuers thatare duly incorporated (1) Consequential Listing Rule

in the People’s Republic of China, other than the regions ofHong Kong, Macau and ?g%ntggepnrfposed Listing Rule
Taiwan (“PRC”) as jointstock limited companies (“PRC Issuers”). amendments

(3) Practicalimpact on PRC Issuers’
corporate actions

Listing Rule amendments

The consequential amendments are notopen for public responses, and will become

effective on a date to be announced, subjectto the necessary regulatory approvals. (4) Retained Listing Rules with specific
The consultation in relation to other proposed rule amendments will close on 24 requirements for H shares with minor
March 2023 modifications

Issues remaining to be addressed

(1) Impact of the PRC Filing
Requirements

BaCkg round - New PRC Regu|ations (2) Disclosure of interest under Part XV of
the Securities and Futures Ordinance
. i e (SFO)
On 1.7 February ?023, the_Chln.a Securities Regulatory Commls_s_lon (CSRC) (3) The Codes on Takeovers and
published the Trial Administrative Measures of Overseas Securities Offering and Mergers and Share Buy-backs
Listing by Domestic Companies and related guidelines (“New PRC Regulations”), (‘“Takeovers Code”)

which will take effect from 31 March 2023.

On the same date as the New PRC Regulations take effect, the longstanding Special
Regulations on the Overseas Offering and Listing of Shares by Joint Stock Limited Companies (“ Special Regulations”) and the
Mandatory Provisionsfor Companies Listing Overseas (“Mandatory Provisions”) will be repealed.

PRC Issuers shall formulate their articles of associationin line with the Guidelines for the Articles of Association of Listed
Companies issued by the CSRC (“PRC Guidelines on AoA”) in place of the Mandatory Provisions. Since holders of domestic
shares and H shares (which are both ordinary shares)are on longer deemed as differentclasses of shareholders, the class
meeting requirementnow applicableto holdersofdomestic shares and Hshares is no longer necessary. The PRC Guidelines on
AoA applicable to PRC Issuers will remove the system related to class meetings, which will profoundly affectthe compliance
procedures related to shareholders’ meetings of PRC Issuers.

In additionto theremoval of class meetings, other provisions in the articles of association of PRC Issuers that are inconsistentwith
the current Company Law ofthe PRC and PRC Guidelines on AoAshould also be adjusted accordingly, which includes removing
regulations thatrestrictthe change ofregister of shareholders for aspecial period ; restricting external guarantees of listed
companies; allowing the articles of association to authorize the board of directors to carry out share repurchases under specific
circumstances; and increasing the profitdistribution period requirements, etc. The corresponding provisions in the PRC issuer's
articles of association derived from the Mandatory Provisions do notautomatically become invalid. The Mandatory Provisions will
only cease to apply after the PRC issuer completes the revision ofits own articles ofassociation (which includes the deletion of
provisions derived fromthe Mandatory Provisions) in accordance with the current Company Law of the PRC and the PRC
Guidelines on AoA.

The New PRC Regulations also introduce anew filing regime thatrequires PRC companies to register their directand indirect
overseas listings and securities offerings with the CSRC by filing relevant materials (“PRC Filing Requirements”).
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Listing Rule amendments

(1) Consequential Listing Rule amendments

In connectionwith theimplementation ofthe New PRC Regulations, the Exchange will make consequential Listing Rule
amendments to remove Listing Rule requirements that reflect requirements under the New PRC Regulations and therepeal ofthe
Special Regulations and the Mandatory Provisions.

As PRC Issuers are no longerrequired by the Mandatory Provisionsto deem holders of theirdomestic shares and H shares to be
different classes of shareholders, the Exchange proposes to modify the Listing Rules thataddress issues arising from domestic
shares and H shares being treated as differentclasses.

The amendments will include: (i) amendmentof Chapter 19A to remove (a) the class meeting and related requirements for
issuance and repurchase of shares by PRC Issuers and (b) the requirements for disputes involving H shareholdersto be resolved
through arbitration; (ii) repeal of Appendix 13D, which requires PRC Issuers’articles of associationto include the Mandatory
Provisions and other ancillary provisions; and (iii) amendment of the documentary requirements for new listing applications to
reflect PRC’s new filing requirements for overseas listings of PRC companies.

Transitional arrangements

Underthe New PRC Regulations, PRC Issuers shall formulate their articles of associationin line with the PRC Guidelines on AoA,
and the Mandatory Provisions will cease to apply. PRC Issuers listed on the Exchange are bound by both the Listing Rules and the
provisions in their articles of association. In other words, these PRC Issuers must still adhere to their existing articles concerning
class meetings for certain resolutions and other provisions required under the Mandatory Provisions where applicable, until they
amend their articles ofassociation. They should also complywith the Listing Rules (or theamended Listing Rules after the effective
date of the Listing Rule amendments) at all times.

Underthe New PRC Regulations, new applicants incorporated in the PRC are expected to followthe PRC Guidelines on AoAin
preparing their articles of association. The Exchange will allow these applicants to comply with the Listing Rules, taking into
accountthe consequential amendments ifthey are listed on the Exchange duringthe period between the repeal ofthe Mandatory
Provisions and the effective date ofthe Listing Rule amendments.

New applicantsincorporated in the PRC orother jurisdictionswith principal business operations in the PRC are required to submit
to the Exchange, at least four clear business days before the expected hearing date, a notificationissued by the CSRC confirming
their completion of PRC’s filing procedures, where the new applicant’s application for listingon the Exchange is required to be filed
with the CSRC under the New PRC Regulations.

(2) Other proposed Listing Rule amendments

The Exchange has also taken this opportunity to review the Listing Rules relating to PRC Issuers, and it proposes changes to
certain requirements specific to PRC Issuers that are no longer necessary in lightof developments in PRC law and the PRC’s
financial market. Such amendments are also intended to align those with the requirements currently in place for Hong Kongand
overseas issuers.

The key proposed amendments include the following:

(a) ModifyingtheListing Rules to allow the limits on general mandate forissuance of new shares and scheme mandate for
share schemes to be calculated with reference to a PRC issuer’s total issued shares (instead ofreferencing to each of
domestic shares and H shares)

(b) Removing the requirements for directors, officersand supervisors of PRC Issuers to provide undertakings to the issuers
and their shareholders to complywith the Company Law of the PRC and the articles ofassociation

(c) Aligningminorrequirements on compliance advisers under Chapter 19A (for PRC Issuers) with thosein Chapter 3A (for all
issuers)

(d) Removing certain requirements in Chapter 19A relating to: (i) online display or physical inspection of documents; and (ii)
disclosurein listing documents of new applicants.

The Exchange also proposed housekeeping Listing Rule amendments to remove provisions in Chapter 19A that duplicate other
Listing Rules or are outdated.
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(3) Practical impact on PRC Issuers’ corporate actions

(a) Theremoval of class meeting requirements relating to issuance and repurchase of shares by PRC Issuers mean that
these resolutions only need to be passed at a general meeting, including shareholders ofboth domestic shares and H
shares, instead of three separate meetings (a general meeting, a domestic share class meeting and an H share class
meeting), thereby potentiallymaking iteasier for resolutions to be passed. The lower threshold of an ordinary resolution
(instead of a special resolution) to approve theissuance or repurchase of shares and the exemption of shareholders’
approval requirementfor preemptive issuance also make it easier for PRC Issuers to implementsuch corporate actions.

(b) Underthe currentListing Rules, a PRC issuer may seek priorapprovals fromshareholders to: (i) issue securities of up to
20% ofeach ofits issued domestic shares and H shares (“general mandate”); and (ii) issue securities in respect of
optionsand awards granted under Chapter 17 share schemes of up to 10% of each of its issued domestic shares and H
shares (“scheme mandate”). With the Listing Rule amendments, the general mandate and the scheme mandate would be
subject to an overall cap 0f20% and 10%, respectively, ofa PRC issuer’s total issued shares. As such,a PRC issuerhas
the flexibility to decide the proportion of Ashares and H shares to be issued within the 20% and 10% cap under such a
mandate.

(4) Retained Listing Rules with specific requirements for H shares with minor modifications

The Exchangeretained certain Listing Rules thatgovern Hshares trading on the Exchange only, subjectto minor modifications:

(a) Rule 19A.25(3) governingtherepurchase ofHshares on the Exchange states that “fora PRC issuer, the reference to “10
per cent. ofthe existing issued share capital oftheissuer”in (i) of rule 10.06(1)(c) is amended to mean “10 per cent. of the
total amount of existing issued H shares ofthe PRC issuer.”” This means that for the repurchase of H shares, the total
number of H shares that the PRC issuer is authorised by its general meeting to repurchase still shall notexceed 10 per
cent. ofthe total amount of existing issued H shares. As compared to the approach taken towards the general mandate
and the scheme mandate, it appears that the Exchange s taking a more cautious approach towards repurchase of H
shares.

(b) Rule 19A.17 requiring a PRC issuer to obtain the Exchange’s listing approval for the tradingof H s hares on the Exchange.

(c) Rule 19A.12 requiring Hshareholders’approval for awithdrawal oflistingon the Exchange under Listing Rules 6.11, 6.12,
6.15 and 6.16. This means that in order to withdraw listing of PRC Issuers with H shares on the Exchange, approval must
be given by at least 75% ofthe votes attaching to the H shares held by H shareholders voting atthe meeting, and thatthe
number of votes cast againstthe resolution mustnotbe morethan 10% ofthe votes attaching to the H shares held by H
shareholders permitted to vote at the meeting.

(d) Rule 19A.38A allowingan A+H issuer to calculate its market capitalisation for the purpose ofthe percentage ratios under
Chapters 14 and 14A based on the prevailingmarket prices of A and H shares in issue.

Itis expected thatthe new amendments would notadversely affectthe PRC issuer’s public floator raise a concern aboutthe
availability of an open market for the trading of H shares. There mightbe a question as to what happens ifthereis a potential
reduction in size ofthe H share market relative to the A share market. As no amendmenthas been made to Rule 8.08(1)(b), the
requirementthat the number of H shares (in the case of a PRC issuer seeking to list Hshares on the Exchange) must notbe less
than 15% ofthe issuer’s total number ofissued shares, having an expected market capitalisation atthe time of listingofnotless
than HKD 125 million, is still applicable atthe time of listing. As A shares and H shares are traded on separate exchanges and are
notfungible, thereis a possibility ofthe Hshare public floatdroppingto alowlevel (as a percentage ofthe total issued shares)ifa
PRC issuerchooses to issue new shares in the form of A shares only after listing. However, this should notbea concern to the
Exchange as the 15% requirementabove no longer needs to be observed after listing. Further, given the factthat the number of H
shares will notbe affected, there should be sufficientH shares on the Exchangeto allow trading in afairand orderly manner. In any
event, a PRC issueris required to maintain, at all times, an open marketin the H shares traded on the Exchange under the Listing
Rules.

While the Exchange acknowledges thattheissuance of A or H shares is primarily acommercial decisiondriven by, among other
things, public demand and pricing, the Exchange also considers thatareduction in the percentage of H shares (compared to the
issuer’s total issued shares) may reduce the relative liquidity and investors’interestin the H share market relative to the A share
market, and consequently, affectthelong-term developmentofthe H share market.
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Issues remaining to be addressed

(1) Impact of the PRC Filing Requirements

As stated above, the PRC Filing Requirements are introduced to require all PRC companies to register their directand indirect
overseas listingsand securities offerings with the CSRC by filing materials on key complianceissues. They apply to both PRC
Issuers and Hong Kong-/overseas-incorporated issuers with principaloperations in the PRC.

The Exchangeissued a “Frequently Asked Question” on thisissue on 24 February 2023, discussingwhether theimplementation of
the PRC Filing Requirements has any impacton theissuance of securities by issuers listed on the Exchange.

The Exchange noted thatas a general principle, listed issuers mustcomply with applicable |aws and regulations atall times.
Accordingly, where an issuer’s proposed issuance of securities falls within the PRC's new filing regime, its directors should ensure
that the issuer has completed thefiling with the CSRC in accordance with the PRC Filing Requirements. The Exchange may
require listed issuers to confirm compliance with the PRC Filing Requirements or other laws and regulations applicable to their
material transactions as part ofits vetting process oftransaction circulars. It may withhold th e listing approval for the proposed
issue of securities ifthe PRC Filing Requirements are notfulfilled.

Generally, thefiling with the CSRC pursuantto the PRC Filing Requirements should only happen after the issuance of securities by
issuers. Therefore, an issue may arise if the listed issuers are required to confirm compliance with the PRC Filing Requirements as
a prerequisite to obtain thelisting approval fromthe Exchange. ltwould contravene the original intention of the CSRC if thefiling is
made before the issuance actually takes place. A potential solution could be a request from the Exchange to obtain the listed
issuers’undertaking to complete the filing with the CSRC after the issuance of securities, and an issuance ofa conditionallisting
approval subjectto the compliance with PRC Filing Requirements.

We look forward to seeing relevantguidance on this matter from the Exchange soon.

(2) Disclosure of interest under Part XV of the Securities and Futures Ordinance (SFO)

Accordingto the outline of Part XV of the SFO published by the Securities and Futures Commission (SFC), substantial
shareholders (i.e., individuals and corporations who areinterested in 5% or more of any class ofvoting sharesin alisted
corporation who mustdisclose their interests and shortpositions in voting shares ofthe listed corporation)are currently required to
disclose their interests to the public by filing the disclosure ofinterest (DI) forms (“Existing Requirements”). This would mean, for
example, that in the case of a PRC issuer, the 5% threshold would be triggered if a shareholderis interested in 5% or more of the
issued H shares alone as a separate class, even if their shareholding percentage over the total number of issued shares (including
domestic shares and Hshares) is less than 5%.

As of today, no guidance has been issued on how the New PRC Regulations would impact Part XV ofthe SFO. It remains to be
seen whether PRC Issuers will be (in terms of statutory requirements orin practice) required to adhere to the New PRC
Regulations for the purpose of Part XV ofthe SFO, i.e., theshareholding percentage in PRC Issuers will be re-calculated using the
total number ofissued shares (includingdomestic shares and H shares) as the denominator instead ofthe total number ofissued
shares in that particular class only.

(3) The Codes on Takeovers and Mergers and Share Buy-backs (“Takeovers Code”)

As of today, no guidance has been issued on howthe New PRC Regulations would impactthe Takeovers Code. Itremains to be
seen whether PRC Issuers will be (in terms of rule requirements orin practice) required to adhere to the New PRC Regulations for
the purpose ofthe Takeovers Codeto align its position with the Exchange, i.e.,domestic shares and H shares of PRC Issuers will
be considered as one single class ofshares in respectofthe calculation of various shareholders’ approval thresholds and
shareholding percentages of classes of securities under the Takeovers Code.

For further information and to discusswhat this development might mean for you, please get in touch with our lawyers set out under
“ContactInformation” or your usual Baker McKenzie contact.
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