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Government further strengthens enforcement
measures against social insurance fraud

The Measures for the Administration of Social Insurance Fund Supervision and Tip-Offs ("Measures") that were issued by the
Ministry of Labor and Social Security will become effective on 1 May 2023. Their purposeis to regulate the administration of
social insurance fund supervision and encourage parties to reportfraud. Employers should particularly note thatcompanies
may be suspected of fraudulently obtaining or misappropriating social insurance pay-outs if they fake social insurance eligibility,
or belatedly make missed premium payments in a way that violates regulations, by providing sham supportingdocuments, or by
organizing othersto fraudulently enroll in insurance or belatedly make missed premium payments in a way thatviolates
regulations.

This may provide furtherimpetus for local authorities to crack down on cross -city social insurance contribution arrangements for
employees. In practice, companies thatemploy individualsin differentlocalities will often instruct third party local payroll
agencies to make social insurance contributions for those employees, because employees often prefer contributionsbe made in
the location oftheir actual place of work or householdregistration rather than the employer's place of registration as required by
law.

However, the government started a crackdown onthis practicein 2020. Further, accordingto the Measures and the 2022
Measures for Administrative Supervision of Social Insurance Funds, it is illegal to pay social insurance payments on behalfof
others (nominally employ an individual solely forthe purpose of payment oftheir social insurance premiums) or to falsely report
an occupational injury, etc. We have previously summarized the key points ofthe 2022 Measures for Administrative Supervision
of Social Insurance Funds in a previous newsletter here.

There are also new provisions encouraging tip -offs on potential fraud. Compared to the 2001 Measures for the Administration of
Social Insurance Fund Supervision and Tip-Offs ("2001 Measures"), the Measures additionallyprovide thatifa tip-offis found
to be truthful and leads to the recovery or reduction of serious losses sustained by the social insurance fund, the person wh o
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provideditshall berewarded (provided thatthey gave theirreal name at the time). At present, quite a few locations haveissued
specific rates for tip-off rewards. Places such as Beijing, Guangdong Province and Sichuan Province will give rewards of up to
RMB 100,000. As these reward offers are likely to encourage tip-offs, companies should pay more attention to the compliance
of their social insurance arrangements.

Key takeaways

The Measures for Administrative Supervision of Social Insurance Funds clarify what social insurance premium payment
arrangements are compliant. The Measures, on the other hand, contain specific provisions onthe scope of supervision and tip -
offs, the tip-off acceptance procedure, therules for handling tip -offs, protection measures, etc. In view ofthese provisions,
companies should take a closerlookatthe compliance oftheir social insurance practices, so as to reduce their risk of beco ming
the subject of supervision and tip-offs.

Guangdong province issues detailed implementing rules for parental leave and elder
care leave

In January 2023, Guangdong Province issued the Notice on Better Implementing the Leave Rules in the Regulations of
Guangdong Province on Population and Family Planning ("Notice") and an explanation ofthe policy. These documents provide
detailed implementing rules for parental leave and elder care leave and supplementtherevised version ofthe Regulations of
Guangdong Province on Population and Family Planning that became effective in 2021 ("Family Planning Regulations"). The
followingis asummary ofthe key points:

1. Parental leave

Employees are entitled to 10 days of paternal leave for each year oftheir child's age (i.e., notper calendar year) until their
child turns three. Parental leave is not cumulative (for employees with two or more eligible children). ltis notcounted as part
of an employee's paid annual leave. The leave can be splitup during the sameleave year, but in principleitmay notbe taken
in more than two portions. Ifthe youngest child reached the age of three between 1 December 2021 and 11 January 2023,
and the employee has nottaken parental leave, the employee can take it retroactively upon application.

2. Elder care leave

An employeeis entitled to five days of elder care leave per year ifthe employeeis an only child, one or both parents havea
Guangdonghouseholdregistration, and one ofthe parents is at least 60 years old. Ifa parentis hospitalized with anilines s,
the employee will be entitled to a total ofno more than 15 days of elder care leave per year. In situations where the household
registrationsofboth parents are outside Guangdong province and their only child is workingin Guangdong, the employers of
such sons and daughters are encouraged to arrange elder care leave for them.

Elder care leave is calculated by calendar year and is not cumulative (in cases where both parents are eligible). Theleaveis
notcounted as partof an employee's paid annual leave. The leave can be splitup during the same leave year, but in principle
it may notbe taken in more than two portions. Ifone of the parents ofan only child turned 60 between 1 December 2021 and
11 January 2023, and the employee has nottaken elder care leave, the employee may take it retroactively upon ap plication.

In addition, the Guangzhou Municipal People's Governmentissued the Regulations of Guangzhou Municipality on Population
and Family Planning Services, which expressly state thatthe number of days of parental leave will notbe reset, increased or
decreased ifthe employee changes employers. Spouses may reallocate their leave entitlements among themselves, subject to
the consentoftheir respective employers. For example, ifthe wife voluntarily reduces her maternity leave and elder care leave,
the paternity leave and elder leave of the husband may be increased by the same number of days.

Key takeaways

The Family Planning Regulations spelloutthe basic conditions and numbers of days of parental leave and elder care leave.
The Notice supplements this with regulationson how parental leave and elder care leave are calculated and how wages are
affected during the leave period. In addition, the Notice encourages employers to simplify the documentation requirement for
leave applications by asking their employees to submit a written undertaking to the effect that they satisfy the conditions for
taking theleave.
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National authorities publish guideline cases dealing with protection of women's
rights

Recently, the Supreme People's Procuratorate (equivalentto a prosecutor's office) and the All-ChinaWomen's Federation jointly
published 10typical cases of publicinterestlitigation for the protection of women's rights and interests. Some ofthe cases involve
women's employmentrights and privacy protection.

Some ofthe companiesinvolved in the cases failed to pay social insurance premiums for female employees according to law,
some arranged overtime or night shifts for female employees during their pregnancy and nursing periods, some failed to pay 300%
wages to female employees who worked on statutory holidays and some posted recruitmentinformation with gender discriminatory
contenton recruitment service platforms, thus infringing women's employmentrights and interests. In one case, a company used
storagerooms as changing rooms for female employees and installed monitoring equipmentwithouttheir consent, thereby
seriously violatingwomen's privacy by taking advantage of regulatory blind spots.

The procuratorial authorities instituted administrative public interest litigation after receiving information through tip -offs fromthe
public, social media posts, and other means. Theissuance ofthese guidance cases follows the latestamendments to the Law on
the Protection of Women's Rights and Interests, which now includes provisions making clear thatthe procuratorial organs should
make good use of their ability to institute public interest actions againstemployers that fail to protectwomen's employmentand
social security rightsin accordance with the law.

The newly amended law clearly provides that the procuratorial authorities may issue procuratorialrecommendations ifthe
infringementofwomen's legitimate rights and interests results in damage to the public interest. Furthermore, the procuratorial
authorities may institute a public interestaction in accordance with the law if women's equal employmentrights areinfringed or if
the relevant entity fails to take reasonable measures to preventand stop sexual harassment.

Guangdong High People's Court publishes guideline case on ex-employee theft of
trade secrets

On 2 January 2023, the Guangdong High People's Court published six typical criminal cases concerning intellectual property rights,
including the case of an ex-employee's infringement ofa technical secret of his former employer. Thefinal judgmentin the case
was handed down by the Guangzhou Intermediate People's Court, which held the defendant criminallyliable.

The defendantin the case worked in a motor factory for 10 years. During his tenure as manager ofthe manufacturing and quality
departments, he used his position to obtain information aboutthe productiontechnology used by the motor factory and its affiliates
fora certain product. The defendantsetup his own company after leaving his jobin 2015, using the productiontechnology to
produce and sell similar products. This earned him atotal profitof more than RMB 70 million from 2017 to 2019, leading to p olice
investigation in 2020.

The courtoffirstinstance held thatthe productiontechnology ofthe motor factory was technical information thatwas notknown to
the public and had commercial value. The court found thatthe motor factory had taken the necessary measures to maintain
confidentiality. Despite being obligated to keep the technical information secret, the defendantapplieditin the production and sale
of similar products by his own company. As the level ofillegal income was very high, his conductamounted to a crime of
infringementoftrade secrets. In the end, the court sentenced himto six years in prison and afine of RMB 5 million. The court of
second instance upheld the original sentence.

Key takeaways

Trade secretinfringement cases often place aheavy burden of proofon the employer. This case shows thatthe court focused on
evidence fromthree aspects, namely whether the information involved was "non-public knowledge," whether ithad commercial
value to therights owner and whether therights owner tookreasonable steps to keep the information confidential. Accordingly, the
employer's implementation of measures to maintain the confidentiality of its trade secrets is an importantbasis on which to seek
protection ofits rights in atrade secret infringement case.

Employers therefore should include confidentiality obligations and data security provisionsin their employment contracts,
confidentiality agreements and policy documents (such as employee handbooks). The definition of confidential informationin s uch
documents should be as specific and comprehensive as possible, so as to give the employer astronger basis for claiming thatthe
particularinformation concerned is atrade secret of the company. In terms oftechnical means, companies can encryptthe carriers
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of confidential information, spell outaccess rights to confidential information, ensure the traceability of confidentialinformation
access and processing, strictly manage electronic devices on which trade secrets are stored, etc.

Shanghai non-compete case shows courts may look at circumstantial evidence to
prove breach by employees engaged in covert competition

Recently, the Shanghai Baoshan District People's Courtheard anon-compete dispute that will have significantreference value for
employers thatneed to prove ex-employees are covertly competing againstthemthrough indirectemployment arrangements.

The defendantin this case, worked for Company A (the plaintiff), which was mainly engagedin the development of electric veh icle
drive systems. When the employee left Company A, the two parties agreed on a 12-month non-compete period. The following
month, theemployeejoined software Company Band provided CompanyAwith a documentfrom Company B certifying thathe
was working there. Company Apaid non-compete compensation to the employee as agreed. Company A subsequently learned
that Company B was actually engaged in the provision of IT personnel outsourcing services and thatitwas highly likely that the
employee was actually working for Company C, which was in the same line of business as Company A.

As the defendantwas employed by Company B, Company B was responsible for signing hisemployment contract, paying his
salary and making his social security contributions. Being a software company, Company Bwas nota competitor of Party A.
Therefore, it was difficultfor Company Ato provide directevidence ofthe employee's breach of the non-compete agreement.
Based on the preliminary evidence provided by Company A, the courtapproved its application for an investigation order and
obtained information on the defendant's parking space rental, hotel accommodationinvoices, etc. forin-depthinvestigation. The
courtfound thatthe following evidence could confirmthat Mr. Zhang worked for Company C:

1. Accordingto theinformation obtained under theinvestigation order, the employee was renting amonthly parking spacein the
parking lotin which Company C was located, and that parking space belonged to Company C. Video records showed thatthe
employee had been to the parking loton multiple occasions during the dispute period.

2. Aninvoicerelatingto theemployee was obtained froma hotel pursuantto theinvestigationorder. Theinvoice showed thatthe
hotel had accommodated the employee and invoiced Company C.

3. Theemployeedid notadmitto the above facts but failed to provide areasonable explanation. Furthermore, during the dispute
he had made contradictory statements as to his place of work. His actions were hard to justify and his arguments were
implausible.

The courtfound thatthe above circumstantial evidence could formachain of evidence and thatthe evidence provided metthe high
standard of proofof probability requiredin civilactions. The court supported Company A's allegations.

Key takeaways

In practice, the signing of non-compete agreements is one ofthe more common precautions taken to protecttrade secrets.
Competition by ex-employees can take various forms, including notonly directemploymentand investmentin an organizationin
the same industry but also covertforms such as labor dispatch, nominee shareholding, nominal employmentby an entity other than
the entity worked for, working through a personnel agency, etc. Sinceitis often difficultfor enterprises to obtain direct evidence of
covertcompetition, itcan be hard forthem to defend theirrights. In the presentcase, the courtissued an investigation order for
Company A after itprovided preliminary evidence. This showsthatwhen a courtassess such cases, it may take into accountth e
employer's difficulty in collecting evidence and allocate the burden of proof morereasonably. The court's approach enables a
rethink of the ways to identify and prove covert competition by former employees.

Henan court case shows importance of using correct terminology in an employment
termination notice
In a case ruled on by the Henan Xinxiang Intermediate People's Court,a company wished to terminate the employment contract of

an employee who had been absent withoutleave, but it senthera "Notice of Ending of Employment Contract". Asmall language
error, using the word "end" instead of "terminate", resulted in the termination being found invalid by the court.

The employee was hospitalized with an illness on 23 March 2017 and took leave until 1 May 2017. After the leave ended, she
neither showed up forwork nor applied for leave. The company reminded herin October that she should come to work. The

Baker
MCKenZ|e © 2023 Baker & McKenzie | 4



China: Employment newsletter | April 2023

employee then reported for duty but requested thatthe company give her another job because the hours ofher currentjob were too
long. Thecompany refused her requestand the employee stopped going to work. On 6 November 2017, the company senthera
"Notice of Ending of Employment Contract", arguing thatthe employee was deemed absent withoutleave, sinceshehad not
reported for work for such a long period. The company terminated her employment contractand terminated the employment
relationship onthe basis of Article 39 ofthe Law on Employment Contracts.

During thetrial, the courtfound thatthe employee had notsubmitted any sick note to the company after 2 May 2017 and that there
was no evidenceofherhaving applied for leave following that date. She had notreported for work and fulfilled her job duti es as
requested in the company's notice. Considering the attendance records submitted by the company, her conduct constituted
absence withoutleave. However, the company had erroneously senthera "notice ofending ofemploymentcontract" instead ofa
"notice oftermination ofemploymentcontract.”" The terms "ending ofemployment" and "termination of employment" are two
differentconcepts under PRC law addressed in two different provisionsofthe Employment Contract Law. "Ending of employment"
generally refers to automatic ending ofemploymentuponthe occurrence of certain events, such as expiration of afixed -term
contract, whereas "termination" generally refers to when either the employer or employee actively notifies the other party to
terminate the employmentearly.

The courtoffirstinstanceruled thatthe employment contract between the company and the emp loyee had notbeen effectively
terminated and therefore should continue to be performed. The court of second instance upheld the original judgment.

Key takeaways

The judgmentin this casereflects the legislative intentto favor protection ofthe workers, and the small mistake in terminology by
the employer eventually led to the invalidation of the termination ofthe employmentrelationship. Fromalegal pointofview, the
termination ofan employmentcontractand theendingofan employmentcontractare two differentlegal concepts and should not
be confused by the employer. When providing an employee with notice of the termination/ending oftheir employment contract, the
employer should pay attention to the nature ofthe notice and review the wording or seek professional advice, so as to avoid
procedural defects.
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